
made clear in 1993 that it would be refining its leased access

rules .111

The Commission suggests that a transition period would

"mitigate against the sudden disruption to subscribers'

programming line-ups." Notice ~ 99. Such disruptions, however,

are characteristic of the industry. Moreover, pursuant to their

affiliation agreements, cable operators typically have bargained

for a right to termination on short notice (~, 30 days) .~I

These contracts recognize the reality that cable operators

frequently want to replace cable networks, which are often short-

lived. :!QI

~/( .. . continued)
contracts to use the channel capacity. See 47 U.S.C.
§ 532(b)(4).

±!I Report, 8 FCC Rcd at 5936.

~/ For examples of these negotiated with ValueVision, see
Ex Parte Presentation of ValueVision, MM Docket No. 92-266 (Mar.
12, 1996).

:!QI See, ~, Cable Network Seeks Gold in the Gray,
Electronic Media, Apr. 15, 1996, at 1, 30 (citing the failure of
Our Time Television and Golden American Network); Compression is
Key: Number of New Cable Channels continues to Grow, Despite
Setbacks, Communications Daily, Feb. 14, 1995, at 2 (reporting on
the short lives of such planned networks such as American Medical
TV, USA Direct, and Americana TV Network, and citing the apparent
death of at least a dozen channels before they could start);
Sugar Barons to Aid Federal Inquiry, Sun-Sentinel, July 15, 1995
(citing the failure of Catalog 1, the cable shopping channel that
was a joint venture between Time Warner and Spiegel); John M.
Higgins, Catalog 1 Pulls Back, Focuses on Interactivity,
Multichannel News, Feb. 6, 1995, at 33 (discussing the failure of
a number of home shopping ventures); Wayne Walley, Ecology
Channel Finds Cable Tough Turf for New Networks, Electronic
Media, Apr. 29, 1996, at 13; Michael Katz, New Networks Fight for
Space: Deep Pockets, Friends in High Places Are Best Weapons in
Tight-Market Fight for Carriage, Broadcasting & Cable, Apr. 29,

(continued ... )
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ValueVision strongly endorses the Commission's

A REQUIREMENT THAT OPERATORS PLACE LEASED ACCESS
PROGRAMMERS ON PROGRAMMING TIERS WITH THE HIGHEST
SUBSCRIBER PENETRATION WOULD FULFILL THE COMMISSION'S
STATUTORY MANDATE TO PROVIDE A GENUINE OUTLET FOR
LEASED ACCESS PROGRAMMERS.

Senate Report, at 79.

VI.

tentative conclusion that "leased access programmers have the

Roger Wollenberg
William R. Richard~~, J~.
Sarah E. whitesell~

Wilmer, Cutler & PiCkering
2445 M Street, N.W.
Washington, D.C. 20037-1420
(202) 663 -6000

premium service." Notice ~ 118. That approach is consistent

right to be placed on a tier, as opposed to being carried as a

programmers are carried on channel locations that "most

with congressional intent that the commission ensure that

subscribers actually use. ,,:!ZI As the Commission indicates, both

Notice ~ 119.

the basic service tier and cable programming service tier "with

the highest sUbscriber penetration qualify as genuine outlets."

~/( ... continued)
1996, at 61; Richard Katz, NCTA: No Place for New Nets,
Multichannel News, Apr. 29, 1996, at 5, 10.
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INDUSTRY REPORT
Commercial Ll!ased Access to Cha.nge Cabl~ LtUUlscape

Mark A. R1ely
Apr.l15, 1996

The effort to opeft up lultatantiaI channel c.apac:ity aD cabl. ."-'111.1 far
'W'Iaffiliated prcgrammers It.. taken a slow and tartuoua r01lt. that bepn with
the Cable Act of 1984, teok ildded cUmensian with lb. CDI. Act al1992, :md
stalled ::is .a l'dUlt of the FCC'.! ill-ccnccived 1993 !tulemaldftg ::md ib ihree ,e3.l'
wait to issue Orc:ier9 on :aeC!oftsideraticn. In its nnv report. the Commiaaion
acknowledges the failure of the old ~ate zrmDula and (oalcily identifies the
theoretical flaw. The proposed new nUes are based on • _iI:niflcantly different
formula which seems remazhbly simple and elegant gi'ftft tIut eampIexity of the
issue. Ra!g:ardle~s of whether on", believes that Cong:noSl ~auld Aave imposed

, the business of leased acce51 on system opuaters, it ..em. clear th~t the
COrnmisaioR hu crafted rules which should eff-=ctively uhf". tba camplltltion
which Canpsa inh!ndlld..

The formula looks ultimately to the opportunity COlt' of dllp1adIli existing
p.ragramminS if ...t uide If:..ed ace... capacity is n.OI fully lI..d and to
campetitiY. lIIarket ~t•• Ulere.Etet. We beli•.,. that the lOImuJ. will yield
substantial uNle if operaton tndy diaplace their leu profUM,Jc affuiDp. We
e%pect sigrai.ficant activity from kome shopping/infomercial proYiden,
substantive use by ad.utisu supported networks with U1e ript economic
structure, pouibly 80m. us. by well funded non-pronts, bat ,mbahly little CD'

no activity related to the laundl of traditional .fuJI-time sublCriptiQZl semce:!.
The amount of capacity to be dedlcatld to l.eased acces.a i. quJze JlIbltaDtial.: 3
channeu on qU2lifying systeru of lower gpacity; '-1 ehanneu on systems ci
average capacity and 8+ channels on lUgher capiICity system.&.

We belleye that the rule. are likely to b. adopted 1Iritll cua1y aode.t
modification. A. majar cofttrDYeny ia lu.ly til Ill'Upt Ofti' • potaatlal pltMe-in of
the rule. which the Commil.1aft u wiUlnB to ~e:mader a,," IIaa aat apecUJa1ly
recGllUlllnd.ed),~ action. that wo1l1ci effectively paalpone implemmtation G"f'G'
the course ai the uuuitfon period chOMlL W. be11l••, Jurwe••, .. tbue w1l.1
h. no aJpifiant tranailian. adopted and that major leased ace... KtlYity lIunud
COllLllleftce by the begiDlIizIl of 19".
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BackpDurui

One of the underrecogm.zed a:nclllttle remmtbend e1e:me:Dts of the c..bla Act of
1984 (which deregulat!d cable rates) was the I_sa? Aa:e9I prr:rv!Iio%l. It NqUired.
that systm\ operatom d.e:ik:ate a cll!!Uin percental:~their aapKlty .fmo cmnmm:tal
use by u.nai!Dated Fogrammem. SylItams with chaMe1s had. tD l'8CT8 IOcr.
of capadty exc:lucUng government mandated c.haJmels (e.g'l mWit~ dwmela),
theae with 55--100 channels 15" of nan-mandated c:ham\e1s1 and. thQU oyer 100
channels 15% of all c:haN\els. Since cable opentors were free to ,.. their awn prlce:s
and smce they had no interest in aeating competition on their system or t:ytng up
capacity that they themselves would otherwise control, pric:s wen: not set to
encourage use and leased acc~ activity was negligible. :RzeogniZing that its
objectives had. not been met and. bec:az::n.ing xnere M::l"l31tive to competitive ~8ii in
cable prognmmUng, Congre55 reiterated its support for c::oDUrUi!l'da1 w.Nd ac;ess in
the 1992 Cable Act aNi amended the previous law te give the FCC the authority
and. mandate to exerd.se jurisdiction. S-pecifir:a]ly, theC~ ...... t1!qUired to
determine~w:nreasonable rates that system. oper1ltol'8 could charge for 1ll.ased.
access. to establish reasonable terms and concUSons for uae &l'ld to construct
procedU1"el!l for dispute resolution.

:r:, its Report and Order on Leased Aceess whkh wu issued in~ .prmg 011993,
the FCCs stated. goal was to set tNlXimw:n rat. for leued aceeu that would
l"ICover the value of d1aN\e1 rapacity only. Reflec:t:ing ita leglalat10ve pidancel the
CDmmission also expressed its dl!lue not to adversely affect the opuatlall"
fiDazt.c:ial condition or muket drvektpme:nt of cable .yscezns. 1'hc solution was to
cr••ta three programming cat_goria fer leued. access: pay-per-vtew; home
shopping; and all othas. The FCC required cable operaton to c'lndate the imp1iat
f.. charged ex.1stf1\g nan·affiliated caole programmen aN! to SdeDtUy the bighest
rata in IW:h eategazy wNch then bec;ame the D'WClmum rate for co2Nlll!!!'da11eued
acce.sa u&I!rS. The implicit rate is c..akuJated by cietenNning the UDDunt paid per
mDnth by subscribers fer the Mr'Yice and deducting from that the lJIU)W\t that is
paid per month tD the programming Bernee vendor. 'The d1ff'ereN:e between the
amount received and. tM amount paid. is the net implicit leased c:haJme1 rate.

Fram the outset, however, it was dear to Jrlast potentialleutd K.ceII uaen that the
irftp1icit fee farmula. was Ul-<onceivld aI1d. would. not stilnuJata the iNlependcnt
pro~1activity thet Con.., SOUlht. From a pract:kal poh\t of NWI rates
buId wgely on the aVlrap IUl:Kriber Tn'enue pc d\mnel an~a1for
practic3l1y any category o£1esMe. For iNtaDcel if the cl\annti 1ftN 01'1 a bui&: tier
that wu pric8d. at S2.O far 4D chaImeb~ the :maximum IMeed aa:-. nata would
liUly be sa.so pc' dwuwl per month. "Ihla ia a .far err fram the so..10 }W c::hINW
}Mr mmlth that a well 11m.ha:rMIhDppng PrognamMl'might he abJ& to aifaftl Dr the
rae thu 10.05 per c:hume1 rate that CDuld. stimulate ilc:dvity by adverttser
mpported networ'bwith the riFt eccmGINc: stI'UCtun.
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A Ilwnber of patGlda1 1.,·td aceel!lll pragr.u:nme:m iUad. PetJ!S.cms lDr Rcalllide:r
.tlon on Var1OU8~of the Cammiulon's rWe_ most Mtably the tmpu.;tt fee
formula itself. e the Commiaaion repeatedly 11p1ec! that it tB:apiZ8:l that
problems existed and that the petitions would be addressed. withbt the eoming
m01\ths. no action was takm in the balance of 1993 or in 19M or in 1995. Late lut
yeax' one petit:icmc, ValueVision, sought to £Ora: the 1Ii5ue by taJd1\s the FCC to
cenut over its inadfcm. Whether or not this was the MCCS88ZY~ the FCC pitt
the isme on its Man:h apnd.i. Cas it had suggested in rlSpONe to the court,). Wfill.e
some rule~ were enacted at that time, the bulk oft:he~-w:;tC~1I\m a
Proposed Ru1ea'takin~ ostensibly becawe the moc::lificaticns were 51.' t and
reqt.U:ed additional ~cmmenWyfrom intamsteci parties. The full tzxt Will rel&ulild
at: the end of last week.. CDtNnents are due by May 15, responses by May 31, and
the Commission will presw:nably issue u.s final ruli:ng not long thereafter.

The Proposed Rules

The FCC 1n its RulemalUng and in ita Nctic:e of Proposed ltwemaking has
ac:lcnowledged the !allure of the LInplldt fee formula. and. most 1mpol"blntly, has
understooi the inherent theoretical flaw in thi5 irdt!al e&zt. As the Co.amU.s.sion
points out, the implicit fetl: formula created a de /Il&IfI "double 'billlns'· siwt:1on
where th2 operator recovC'I tevenua tor c::anyU\g thepro~1QI'lCe from the
subscriber arid oN;e £rom the programzner. Euenti&1ly the CalN11iMion beIir:Y. that
the impl1d.t lee Ionnula is not b.ued. on the reasonable c:oa that lMeed acceea
prograj:.Nrdng iJ:npases on operatol3, partic:ularly ei:nc:e the maximum nlb! is based
on tne c::hamuu with the highest marmp over progmmming costs.

In its place the FCC haa proposed a c:olt/marut rate formula whkh it believes
would allow the operator to c:ontinua to re::cver its operating costs tc the JI.I(le

extent it would without leasing and to re"over additional rcuoMble c:ellts,
including il xusoNll11e profit. &5liOCiAted with 1&WMd access. The £orrnWa fiat c:alJa
for the operator to dli!S1gnate the let aide channels to be used. for leued. acces&.
The opentor then. calculates h1a two COlt c:omponen.t5: operating costs and
opportunity coats. OperatOl'S are pe:rm1tmd. to UN sublic:nber reYenuc. M a proxy
tor the operating costs for tiar.a channeJa. Opportunity coati would. 'be the
rusonably quantifiable costs (or IilY'l.np) ae...,,;ataa with ca:ryir1& the Jepeed ac:..
programming inBt&Id. of otherpro~. 'I'h8e would. ib::luda lacIl advertising
fir c1i.r8ct aal."~Nprft'ioualy pncraW by the chaNtal a... G1y progrmn
lkellle fee pU:l far the channeD. (When cakulatiZ\g the charge far llULnc a charmeL
the operator cumat Jndud.c :lUhlcriber 1'e'YmuaI for ana~twho wUhes to use
a t1and cl1.aJma1 [aiDee that revenue ia not foregone) but he em in the aM of an
appJk::uU who~ to uae a premium c:haraneL) 0zIca tire indl'ridual chmu:W
cam ani ....bJJlM:l, the COINIIiMicm propoMl that t1uIy De anrapd anA that thia
prim CM1juated. for tiend ft. PnaNum charaMl applkana) be a'P1:lU8d to all tb&
CUligl\8ted 1M"'" ace... chaMala which the operator hal Mt lIIiI1&. CIa the ..
aside c:apadty !wi been Bl1ed. J'lItM ana allawed to rlA in Jma with !IWbt dammd..

-3-
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~Cla~to this report. we have attached repradue::ttona of two app-n,c:UCI!I
(NB" ana-'V) of theCO~Iown report whlch deta:U thest.mvcIved in
the calculation and. mclude asp~ example.

BeyoN1 the proposed formula ltael£. the FCC adclrc:ssed a number 01 other
~c:ant iasues related. to the terms B%\d conc!itions of Je'Hri acc:eu WWIIe. The
Commission:

- proposes to allaw opmlt01"3 to adjust the 'UnU58:i leased aa:esa c:haJm2ls
desIgnations annu.ally to account for shifts in popu.1arlty and
profitab1llty of program services;

- will allow cable operators to prorate the maximum J'ate with time of day
pricing and proposes that operators be allowed. to add adm.irUBtrative
expenses to the maximum liltes for part-time userB;

- SQe-1ts comment on whether there should be resenred leased aa:ess
c:apadty andI or preferential rates for non-profit prcgrazm:nars;

- tentatively concludes that leased a"B58 programmers have a right to be
plaeed on tiers that serve a majority of the system'a IUblCribers,
although it left open the question of whether it hal to be the t:iu with
broadest penettation;

- tmt:a.tive1y c;ondudes- that operators ne8d not open up a leued access
channel (whether OClCIoIpiad. or dark) unl.. a prop'oIZN:NII"r~ts eight
or more ho'IJD within a 24-hour period;

- terU:ative!y conc1udas that I·'eee be selected on a f1:st~gme~ fb'st"'lServed.
bail, although it sug.ts that some c;ontent-neu.t:rIl se1ed:IDns could. be
made by system operators when capadty 15 inauifidml' to handle all
requests (e.g., selection of a full-time lessee in favo~ of a part-time
leoee);

- ret1ected. the provision ot 1992 Act which allowed c:able operators to
place prosramming from a qualllied minority or eaucational
prcgrammtng JOurc:e on up to 33 percent of the d-.Ignatai 1_...,., aa:ess
c:hazmels (so long.a the source was added. subMqwmt to 7/1/90) aNi
terttatively caN:ludea that this prograauNnS-1Jke 1Msef~ chamI..Js
themJelves. had to be carried on a widely dJStzfiNtsi tim;

- tdfttltiyely conc:lw:lu that a JaullCi~ programmer could only f11e a
:rate complaint alter a CPA had. ftDt rwviawecl the operator'.
ca1culat1ona and made an Independent detemdDatiml of the IN.XImwn
rate;

- iMb COJmN!l\t on the aclYiMbWty of allawiftg the reaIa! af ....yeI aa:..
tmie.
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Aa....ment of PCC Propouls

. 'Whili! it is euy to sympathize with cable operatcrs andpro~WN! fHl
proud of the amay of c:harInel afferinp that han been c::reatsi by the mdusay aN!
who resent tNt potentiallDtruston of leued acCIU on their traditional busiNu. it 1&
Importaftt to recognize that their quu:re1 is ultimately with JesiaJatioll enKted. by
Congreu rathlU' tIwL FCC pollcy. The rezoNng of cable ral estate oa::urred in
1984, and in 1991 the FCC wu charged with enforc:lrlg the will of CcmIft55 to
aeate a cODUrlerdal mall mwhich the owner would have lli:tle 01' :no say over the
tfmlllt.5, but which had to be constructed in a way that did not er:onoJ:lUally
disadvantage him. Not surpriBing1y~concerns have been raised over U-.. dancliticn
of buUdlngs that MOuld have been erected as tempcrary 5t::ructur.!:s :U'Id over the
uncontToila.ble influx of new shops that could set the wrong tone ar.d brlng down
the value of the neighborhood.

Having quietly failed in their 1993 effort, onec.an guess why the Commission was in
no hurry to beg'Ut this tbanldess tas.k anew. However, given the compluity of t:lu!
issues, we have been rather impre.ued. by the relatively simple aDd elegant solution
that has been prcpc.ed. The COlit formula appears to bring the initial plice of the
chamle1 capacity to as low a 1Gvllll as possible without mjuring tha able operator
and does it in ~ way that does not differentiate amDng program cateSaries other
than a logic:al shift in the fOnrlula to accozmnodate pnmUtml program c:haN1e1s.
When the capadty is filled, as Congress inrended.1IWClmum liIter revert to market
levels and allow cable operators to earn as luge a return an thI!sc c::ha.Jmc15 a6

dmumd wt1l permit.

To be 5L1I'e, scme ss::tiON of the Proposed RulanaJr:ing will be~ aNi ftflru!d.
The Cozru::niasion probably needs to be more precise en such u.u. u chamutl
selection (e.g.• :.:.JiW the clwmel if more t11a.n one 15 available). the abilliy of
t.ncumbent or 1 a£:C8II pragrunrrw'll to bid for c:.humei capacity in Dreier to
pre.Ml"'9'e their distribut;:iQn, iind the practical meaning of first come/firllt M.rVed.
other itllll\8 AppeAl' to hAye DCCft oYuloakcd. 1:ndw:llz\; ~tl:nt:lftt of 1aUN:h f.
<and thl!ir ilD\Crtization) fDr computing leased acc:e51 rate.lL. SimiJariy, tbI COlts of
samnbJing, bWhlg, c.cUed:ing. and.: JNlbting have not been dtslmtN! c:akulation o£
I\et costs for d.esiptvd premium channel&.

Pn.d1ell1 Impart

It fa our gu_timate that maximum'.'" KC8I rat. wDl fa11 tD.1ew~ per
sub pel' month for UHn of a tl.. but re:mam above 50.50 per .u ,.. molL'tb for
JIl"IIINUm chaNW applkmta CLL, SO.!O+ lor uc:h sub em the tla-4:l1iu Sf IDS tDok
the pl'8INua\ aHering, thepra~"wouki b. paying a.-$I I*'-=alJ'I'III.Uum
subKriber to the syttm\ operated. To came up with th8e Dwnben, we haTe
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Ulumecl that cable operators d.eslgnate their least pro.tltabl. propm chamle1s
through economic logic or, comerseIy. are prevented from dll1pt.atl1\1 slINficultly
mere profitable program clwu\e1I Un order to entirely thwart detn:l.ftd lor 1eaAd
8.«ess) by Commission efforts to close th!.s potential loophole.

We be11eve that leued ace... cha1U\.1s will be UMd. both by ciliw:t marbterJI (i.e.•
home shoppms/infomardalJ) and also by certain advert1Mr suppcmed l\etWDl'b, at
leut initWIy when the cost formula prevaUs. These price Ift'e1izNPt ev8ft amact
aome non-profit activity deperw:iillg on t:ha1r lowu:ladDn support IIftd tN ob:fctl".
of their programming. It is certain1y possible (but by no means clear, .d!lICI! a glut of
this ~enre c:ould reduce the potent:i3l for individual c:h.am1eIs) that under market
conditions (ie., full caEadty) direct ~r.k8tars CQuld outbid m~t 2d.vartilar
supported networks. Certainly the better f1nanced and managed shopping
networks could pay up into the 50.10 per sub per month range. It is also reasonable
to cpect that c:EErtain hybrid. networks will emerp with ment than 0%'. rennue
stream. Although we will undoubtedly see some ~t:imeusage, the preference we
expect operators will show for 24--hour lessees and the economic advantage of full~

time usage will probably make the ded.tctted cha.tmel nearly as prevalent in leased
a.cc:ess as it traditioMlly has been in cable programmfng. Due to sfpi.fk:a.ntly hhthe.r
:r:naximum rates tar premium channels, incremental costs for marketing, biIfi:,.g,
collection and technical sen-ices (i.e., scrambling) and the absence ot system
operator marlartmg support, it 15 hard to contemplate the SUCC:l!SliIlullaw1ch of full
tizN. premium c:hazu\els.

Despite the blow to their egas from losing contrel al part of their pr&dOUl ca'Plldty,
we a..uev. that cabla operators w1l1 be net bmeBdari. aa long u tha mix ol"ia.Ma.
aeceu prag~g show. scme degree of d!ven1ty. Ii the Jatter holda tNe,
subscriber dissatisfaction will be lZtirlimal at wont, and as Il\U'ket rates begin to
prevail. channe11using revenues from this new busine55 will exem the moc:lest
foregone profit from prior channel Wiilge. It is also fl!liL5Onab1e to suspect that the
emergence of leased aa:ess will tighten up c:apadty such that nesatiating leverage
with programming networks lor traditional contractual~e shauJ.cl swing mare
In the 8'Y1tem operator'a favor.

Ita to the im)*:t OD cable netw1.1rb, we believe that eatabu.hKl~ will\
popular products wm be at very l1tt:1e:uk otbe1Dg bumped. n.nIn • I:mnumber
01 mugiMl clwmels with minimal ratings that will sWier c&trilNdon lauu,
NJwever, juat as there W1!I"I! when mUit carry b«ame law aa:l whm rtltranllNllion
c:.m15ent nez0tiatioN resulted. 111c~t8 to MYen1 new I\ttwodri:I oWMd by
major broad.c:ut group.. In adcl1tian. the llllURd accoa phaaomenan will
stpiftcantly nduce the number of ~a:..iul MW III1vl!.l"tiMl' w,)'port8d Mtworks
UIIder tDdJdcmal ataUate 8N'X"1atUms, and only thaM few With the d&'ht KaaamJc
stru.muI! wiD thrive u c:lwmel I"'"&
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Pmally, it SHII'IS fairly obvious that the signjficant 'M""~ d.IaNau:l we
foftCUt wm 1nclw:e syftem apemtora to accelerate thdr p1arul to exputd c:hau'W
ca~ty. To put some cUmenakm on th. tuue. we stD:n.ate tlW: .,..... M'I'WII SO
milllon su1:lsmhers, or roughly SOt. of the induatzy will be a.fIlected. Of tM I)'IG!ZN
that qualify (1.e., offering 36+ chaJ\nels), those with less total Qlpadty aft probably
requJ:ed. to .. aalda 3 channels, while the more typial system probably need to
d..Iak.ate 4--1 dwmeIa and the higher capadty systema (1.&, 60+~) will need.
to feMntt 8 or mare.

Th. Pate of the hoposed Rules

Although opposition from both cable prognu:nmers a:r.d cable operator5 can be
expectea to De seyere, we suspect that the COlI\IlWlaion will adgpt theie pmposed
Nles with only mmot moclifications. The staff lwJ wrestlld »ng and. Nrd with a
set of complex iSsues and has crafted a fairly simple and. ostensibly workabUa
formula that appears to satisfy the objectives of Congresa lU Btated in the Cable
Ad:s or 1984 and. 1992. There just dOe! not appear tD be a battu .elution lor
getting this c:apadty used (and, as noted previously, the i.s5ue of wN!thcr it should
be used in this fashion ia beyond. the Com.:D:l.iaaion's disc:retian).

Beyond the expected jockeying over channel Qaiptlon iU1d aUor-Hon proc.ed.ures,
W8 would. aSlume that the malt contentious blUes w:W be tier placll!'D'lent.
compeMation for lost subsaiber revenue. and preference for Don..~£it
progra:nmers. We believe that the intent of Congreu was fairly dear in rePrc! t1)

th. Ned. for widespread distribution if these programJlle:l'!llZ'll to fuUiD. the o1ijed:i.ve
of compentionJ iUlcl we d.oubt that the Comzn1ss1gn win back. away from its
cozxmtltment to program aa:es.s on major tie:m. We also be11Ive that~ Coz:n:mi&lian
w111 t.aka a hard. Una on quantification af daimed mblc:riber NYmYoe 10M85 <and
undoubtedly some leued aa:eaa programmer will JI'I&k:e the point that the inveme
should aha be applied-reduced le.ued rate. for a pl"D~er who ca:n
demonstrate increaSed subKrlber revmYoe8 attributable to the .ddition of his
sC"'ric:el). We also believe that the Commission will 'be reluctant to set aakie
capadty far non-profits (as it was in the laat Rulemaldnr) atJd. that it ..w. be
impoMib1e for the Conu:nisaion to justify ditcounts for this uaer puup~ the
CD5t IDI1l\w.a (I~ a lower rate would p1"liitlSWM.bly have a neptlve &Iaindal:lmped:
on the 5ysl:lm\ operator). While we Nve not seen it yet augllted, it is amlZiftble
that the concem over hame shopping/infgll'\eJdal~ and the d8Iire NJt to
exclude :non-profttl cCNld. lua to the pro~ that 1\0 OM prDpIIID caMiolY
aa:o-uJ1t for more than a csrtain~tap (e..I.• SOS) of the JM" -=-~
Th. major drawback. ircmicl11y, wau1cl De that such a RNation~ y.IaW loWE
raIB lor the system opaatDr than a totally free mar"', 10 that the~
would have to pIKe tlla o~1IC of propam dlv..ity with1B ...... 8CCMI above
what it consid.eli m hi the fair return to system opemtDIIL
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As noted prmaualy, COI!m\8l\ta to the pec are ciua by May 15 azw:l~ by May
31. The Co%NZdMion l\u Yowecl to act upedltioualy on this iuu. Clve the
upcommg e::ushof~lPimposed. by the Te1-=amznunlau:IDN AI:t 011996 u
well as the oVlI1'hanpg lawsUit byValwtVlata.n, we belie've that a ftN1 Keport and
Order will be issued on a timely buis, llk&lyby early suma'l2r.

-rraJl8itiOft ReBef" - i. t.dtl Po.tpcmemlftt1

Beyond the proposed rules theJNelves, UItdoubtedly the most ligNJicant and.
contentious element of the Rulemaldng is the Commission's sul,utiDn th4t
t:r.lnsition relief might be appropriate in ~ases where leased. access rtIIiIUUts ccu1d
not be accommodated on dark (i.e., unused) ~han:nels but required e:dsting
prognu:nmers to be bumped.. In most cases dark c:hannela repftllel1t only a small
r.rUnority (if any} of the capaCity avail.ilble lor leased. acc... Under a tmnsition
relief scenario, the new cost formula would. be phued in over time. In an uample
provided. as an appendix to the text, thlt Commiiaion concocted .iI three yu.r
transition whlch would. bring rates down in an aMual ste:!' [uhton untU the pure
cost fonnula was applied. in AprU of 1999. For all practical purpoees, however,
this would not be a tnnsition but Simply a pa.tpanement. Aa c:Uscussed
previously, th~ existing implldt fee rates are 80 high that even bnnging them down
to one half or one quarter of the t::'lJI'%'Ult level W'D'Uld not bring the r.lt1l!lI to the 50.10
per sub per month level necessary to ltimulate clwtnel usage.

1lu! fact that the economic (11)logic of this paragraph is totally out ot~ with the
other sbEty pages of text l.-da us to bella.,,, t1'lat it may have 'been iNIa:tsd a& a Iaat
uUnute political concessioll. It 18 important to recagztke .. well that the
Cammissioni s endof5ement 15 halfhearted at beat and Is not in tact a
recommendation (although it appears to ~esemble more the JattU' than an ldle
thought).

The answer as to whether the Commission would actually adapt a t::ruwit1on poI!cy
of any appreciable length appeanr to hinge on the law itsell, as well as its tortured
hiatory ofimplementation, pncedents ConIJ'8' ard/or the CorN:niuion may have
let aD afmilar topia and. tM practicalc:~ of the tru.d:2o:n. Pint 01 all.
tha law sp8dficaIJy requtr. the c:abla opeatar to a8t Uid.. capadty (aJId. l\aI siJK:e
19M when 1.. tIwl one-third of all cable subaaiben were MrYai by poteltial1y
affected [t.e., 36+ ehanne.U "'8taD\a) azv;ljf;.da__ not addreu~. ripta (Le.,
program Mrlkll lNerted on these cl\annela temporarily in Big of le'''' aeee
WIelS). Th. CODUNallon wODden wh.ther the traZlBitian would aYOkl UDd.u1y
paalitzi~g~bIm operatQta andpro~ Eor d.e::lIfcma to \1.M~
clwmeJs aD t.he prn;ous ruI.. n ta curious that the CommiM&oJl cfid not
cozWde:r this impact wl1en it iN:rDdUC8d Ita B.rat set at rules m1993, wHch after aU
wee CCNtNcted in good faith with tM intent!on of ach1ning the..,.~. In
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those Mel the CoDUl'Lialion made it claar that if the destreel abjectift wu not
achieved. It would make revisioN u approptiat& In fact, as some weed aa:aa
wage wW su.re1y point out, this three yeAr ftCoNic:laattcm procesa CDukl itIe1f be
c:!.umed the tranJition relief suggeshd. by the CommiaaUm.

.AA to other precedents, one can look to the 1992 Cable AD. aNi ncte haw C01'lp'eII
and the FCC handled mWit~, a ndfng whkh d1Ip1a.:ai able prDpam.mer1I in
favor of 'broadcastcn (aNi led. to the fulther dfsruption of~ consc:nt;,
in whidt cable OperateD pve away ch.aJmel capadty TN' F ".t far le.... ac:.. to
group broadc:utara, iru:lW:!.in1 three of the four major networks). 'nYIr1!! waa no
p-ro~nfor phasing in the c:amage of thae statioN as traNition re.1W. Similarly,
the rollback of cable rates, which ray at the heart of the 1992 Act, was not phued
in over time. In beth of th... cua, the cable operator suffered. er:cno~ damage,
whereas in the caae of leased access, by the very natl.U'e of the CctN:rl1.u:ton's effort'S,
the nzles have been crafted to prevent economic ha:m to the operator. Fwthen:N:lre,
leued access as law, irLcluding channel iet asides, predated the 1992 .Act and 1m
must carry provision.

We have allud.ed to the fairly obvious prac:tic:al effect of "trA1'\51tion relief' in
shutti:ng down leased access almoat entirely for the duration of the transition
~eriod. We suspect that some lea.sed. KCess programmers may also draw the
COrnz:rUssion's attention to the cable operators' ability to~ effed:ive editc.rlal
control during this penod by offering c:apadty at fOlftr than D'Wdmwn rates to
Fefcred prosrammeD, paztU:uJarly MAl' the .me! of the period when the JNXJmum
rat. willlOcm be due to come doWft to economically attractive I,e,oe1a lor a wid.e
raDP of programmers..

The CoJ:N:l'liNion also mmt:iD1\ed. the potential disruptive impact to ..w.e:rihers of
changes in their programming line-up. Again, this does not differ from the
consequ.ences of z::nU$t cany (al\d retranam1Uion conaent) Of the ..lf~lnatigated.
efforts of cable OperatoD to retier, to add. newptO~gand. to rep*e these
services which have not proven sufftdutly attmctive. It Beall lopcIl that the one

, month', advance notification tI:I subscribers whic:h is~ of _,stem operiltcms
---would £it this drcumatana u well.

Suffice it to say, for the reasoN stated above. we 'btiieve that the likaUhood of the
FCC impoaing a substantial l1'aNilion period for imp1emeDtatkrn of the new ru1eI!s
relatively low, and. that if it did., the chance of t1ui ~~MI:I\Glt withltlDd!ng a
anut dlallanp Js itself r~~2 low. It JI oW' I:i that the~ pziar to
Implementation of the rww will be meuund in mnu olJNJlltha~ than
yean. To be sure, there will 'be platy of Utlption~ to the Matwv:1t of
8M! ru1eI, 1N.r we tbJnk that c:crmawdallauCaa:.-I UDCferIOINIIt1Ibw very=-y
lWMIrlbllzag the proposed rules wU1 bcazne rH1ity by the~allJ!r1 orshardY
thcufter.

~9-



Reprocluc:tlon of A.p'pttfU1% B tram the PeC'. O,d., Gft Ra:cmlilfmrf1DK aj 1M Fin' RqlDrt DIll O,..1mIl
F~rlhn None. of~ JblLMU:lng releued Man:h 2.9. 1996 '.r, 1

CaJCll11tipn Of PropOMd en.t fgrmpl.

SUp 1:

OeaigMte spec:iftc chaN\ala to b. uaecl u leased. aa:e:ss clwmela. Tbe Dumber of
c:hannehI designated must be at 12aat equal to the 'yst8m'S tet-a.lk!e r~8IZlmt let
forth in Section 612(a). The channels that are de:sfpatsi for pu.rpe.. 01 aJc:ulatfng
thi.9 formula. must be thoae that the opC'fatcr act:ually intend:s to U5C for 1e·sed aCc::e!51i
de:m.and exists. Any type of channel.! (e.g., those on prog::a..mmi.ng tieo, t:hcH offered
as pn::miwn services. thctrC Oln'ently carrying noFO~g,thOle ca&'J'Yinr no%'
lC!l1&t!d a.ccess programming, and. those carrying leased access programming) may be
designated.

(a) D1v.ld. the JnOl\thly tier suhlCriber chu!. for the relevant tier by th.e mambet of
ch.anne1s an that tter to obtain the monthly "avenge suNcrfber ~ertUe." nu J\UZDbu
rapresents the "o~esatingCDStll" of the sya&wlZ'l that U'e aJloc:ate:i to MCh c:haNW. on
the system, regardless Df whether leased access or non-lea.sed access pi"ilammiDg ia
cazried en the channel

(b) CakuJate the dnet opportunity cosb" Eor the channel on a per subsaiber per month
buia.1

(e) .Add. the average .subsaiber revenue !rem Stap 2(a) to the net opporn.mJty cotta £rem
Step 2.(b), and. multiply the tetal by the numher of suhlc:r1bers nI:elviftg the teInant
tier. 'The 1'I!lSU1t 11 the"per Cwulel CosV

1 see Section rv~.lv. of the telt at thb Old.,. em ~ftIM& -..I PMrf1IrT HtItIa lIj
P~•• Rul..,ud,., far how to ca1c:W.~ the Mt oppammil1 eaats far a dark chuIML

1 Nate that. 11\· C!Dl\trut with the hlJhest impUdt fft farmm." ~ aat fanmaJa is IIDt
c:alculated on a per sublcri1M:t Dub. WI\tle tM nwrae.r 01 .ullleribel'll tID Iba tis'or,.......... .... ,JaR
.il1'actDmi into thII ft'UDl':ImUIn NUDIUlble rate, the cost larmu1a Nnlla in • ratl. OIID Ia1l-tbIIil c:bIIrbIl
for all subser:ihen on the entlN 8)ltell.



Rctprodud:icn or AfI1IC'IIliJt B hom the FCC'. ON. OJII ~PJIlUf~ t1/ 1M FI,1t ~ri.. 0,••,.."
FurlMr NDtiu Df P1t1ptJUllItuf6JUJ:in, rela.sed Much 29, 1996 .,. 2

Step s:

(a)

(b)

Step 4;

St. 5:

(ao)

(b)

(e)

Subtnct the per sublCliber license lee pald. by theo~r to thepro~£ram the
revenue received by the operator from each sub5cri . 'nI.1a net reYeIl'W! 11 pzww::aad to
cover all operating and opportunity com; however, if it doe not, add any additional
opportu.n1ty costs auodated. with leasing the channel

Multiply this amount deriwd In Step 3(a) by the number of subscriben currently
subsc:ribb'lg to the premium service. The result is the Per Chimnel Cost.

Total the Per Channel Cost of all of the designated c:h.arl1'le1s CinducUnJ tiemi and.
premium progrmzu:ning services) lmd divide by the nu.mbe.r of chaN'la1A. The result 1$
the Ma.umum Monthly Rate for a iull-tiJ::ne leased accesa cha1U\el an the system.
uauming that the system's leased. access set-aside ~E!!N!1'\tis not beix\g hilly used.
by leued. ace.. programmers.3

U a leued ac:casa progra:zm:ner requesta a full-time c:.haz1nel on a tier, subt:rad the tctal
subscriber revenue (the average 5ubsaiber revef\W! from Step 2(al multiplied by the
nmnber of subscribers) for the tler On whkh the leased BCCBMPI'D~ia to be
c:ar.ried &om the :M.a.xImw:n Monthly Rate in Step 4. The d.1fference J8 the pazd.oD at the
Maxbnw::n Monthly Rate that the ope:racor JX\ay charge the leased ace", progmmmer
d1rKt1y.

Ua I..sed acaas programmer requests that fa programmillg be carried .. a p-e:mimn
serric:e, the full Maximum Monthly ~te maY' be cbarSeci to the I....... access
programmer, ulong as all of the mOllthly aubecrlhef reVeDue far the c:Nmlel ilDws to
the leaMd access pl"Ograzmner. .

U a lMaed. a«_ programmer fBFest& less thaa a tu11·tIme c:haranti (Le.,~
use), 1M tlend. aI1d pND\lum NI"91a rae- &am Stepl5(1) &ad. S(b) may 1:Ie 1':fON1:&
(eYen1y or baed an tUne 01 dAy pr.ld.t\g, at tM opmltDr'. optiaa) to £ak:Wa. the
appropriate rate.

3 A. d.-:rttNlclin the Of_ .". ;furl- NfJtb:, if tha ........ Nqaii_..enlll ... f1.d1y t.-d
by lea&ed ~CIH PfOFUI"iNZ'I, the J:nU:imum reuanable tate is the mIrbt rate, i.e., wIIatnet dt~

cpel"lltbr can nesottata and eonlinue tD INlet its set-uide~t.



Ikproduclloft of AppaIIiJ' D fro:n the R:Ci OtdD 011 lUamsilIuwlion Df ,lt~ First Report aM Order "nd F..,'hn Nl)Ii~ Dfp~
R.dnnakin, releued M.ud\ 29, 19')6 hBf 1

Nu...erlcal illustration 01 the
Proposed COlt Formula·

DER CIIA*EL PRE,.UII CHANtEL

Opporllm_ CoslS
Opera_ COlIS
Na.-.ber at SUbs
a...... ChIrga

• 10.10 per sub
• 10.50 per sub
• 20,000
• 10.&0 X 20.000

112,000.00

~~~
~~

Oppllrtunity Costs
Operating Costs
Number or Subs
Channel Charg9

+
• $2.50 per sub
c:J 7,000
• 12.50 X 7,000

$17,500.00

,,
i

COST FORMULA RATE

• ((lt2,Ooo • 71 +- (117.500 lC 3)1 I 10
• (IU,OOO + 552,500' I 10
- "31,500 , 10
• 113,150 per channel

..... 01\. kJpD!IuIIIaII GpaIltorwith a ten channeileHskle sequlftmenl who deslgnatefi {or leaacd Ieee•• -..ven Iter
dwwII (al with the.me COlt) 1M tffte premium chaanell (all with the same costs).



ll.eprodudtOil of A",.,...m D from the FCC'i Order on ReceJuidtlYllion ,/ th~ Firs' Rqul" lAnd O,da IIJI4 furlhn No.iu oj~
RJlltmRIi", meued March 29, 1996 PI" 2

LEASED ACCESS COST FORMULA PROGRAMMER CHARGE

nEn CHANNEL*

......_ fal8 - $13 r 650
8uIIIcrI»Ir f8Ylft1l8 ... -'10.000
10 opendOr ('..50 • 20.000) - _
TIered Programmer ChBrtIe - $ 3,650

PREMIUM CHANNEL·

UiKlmum rata • 113,650
Subscriber ravenue • -S 0
to operalor - _~__~
Pramlum Programmer Charge. $13.650

U!!!8u1atBd subscriber rsvGnUII goee II) P"lAl1IeI!I}

·J)eln....d b.r....~--IQIIp~is raniedw- by the type 01 dumnel bumped.
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